STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
PERRY A. FOSTER
Petitioner,
VS. Case No. 02-0957

DEPARTMENT OF CORRECTI ONS,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause canme on for formal hearing
before P. Mchael Ruff, duly-designated Adm nistrative Law Judge
of the Division of Administrative Hearings on May 2, 2002, in
Pensacol a, Florida. The appearances were as foll ows:

APPEARANCES

For Petitioner: Perry A Foster, pro se
1882 Gary Circle
Pensacol a, Florida 32761

For Respondent: Mark J. Henderson, Esquire
Departnment of Corrections
2601 Bl air Stone Road
Tal | ahassee, Florida 32399-2500

STATEMENT OF THE | SSUE

Whet her the Petitioner' term nation fromenploynent was in

viol ati on of Section 760.10, Florida Statutes.



PRELI M NARY STATEMENT

Thi s cause arose on March 9, 1998, when the Petitioner was
di sm ssed fromhis position as a probationary enpl oyee of the
Fl ori da Departnment of Corrections, pursuant to Rul e 60K-
4.003(4), Florida Adm nistrative Code. The Petitioner filed a
Charge of Discrimnation based upon alleged "Racial Profiling”
and the charges were investigated by the Florida Comm ssion on
Human Rel ati ons (Conm ssion). The Commr ssion entered a
determ nation of "No Cause" and the Petitioner requested a
hearing in order to pursue the dispute in a formal proceeding.
The cause was ultimately assigned to the undersigned
Adm ni strative Law Judge.

The cause canme on for hearing as noticed at which the
Petitioner presented his own testinony and that of
Superi ntendent (Warden) Ardro Johnson, of the Departnent of
Corrections. The Petitioner presented six exhibits.
Petitioner's Exhibits 1, 2, 4, 5, and 6, were admtted into
evidence. Petitioner's Exhibit 6 was admtted as corroborative
hearsay only and Petitioner's Exhibit 3 was not adm tted, being
excl uded on grounds of irrel evance. The Respondent presented
the testinony of Warden Ardro Johnson in its case as well, and
presented two exhibits which were admtted into evidence. Upon
concluding the hearing the parties elected to avail thensel ves

of the right to file Proposed Recommended Orders which were



timely filed and have been considered in the rendition of this

Reconmmended Or der.

FI NDI NGS OF FACT

1. On March 9, 1999, the Petitioner was an enpl oyee of the
State of Florida, Departnent of Corrections (Departnment) worKking
as a correctional officer at the Santa Rosa County Correctional
Institution in MIton, Florida. The Petitioner was enpl oyed as
a Correctional Oficer, on probationary status.

2. On February 25, 1999, the Petitioner was arrested for a
purported traffic violation by a | aw enforcenment officer in
Escanbi a county. An officer of the Escanbia County Sheriff's
Departnment, at approxinmately 1:08 a.m, on that day, observed
the Petitioner's blue Toyota Tercel run a stop sign. The
of ficer pulled in behind the vehicle and the vehicle nade a
qui ck turn off the road behind a cl osed business establishnment
and turned off its lights. The officer stopped near the vehicle
and approached the driver's side and asked the driver for
identification. The driver was later identified as the
Petitioner, Perry Foster. M. Foster told the officer that his
one-year-old son had torn up his driver's license. Wile the
officer was talking with the Petitioner the officer detected a
strong odor of marijuana emanating frominside the vehicle.
Believing a narcotic violation was taking place the officer

sumoned anot her officer with a drug-detecting dog. The dog



detected marijuana in the vehicle. Both the Petitioner and his
passenger, Eric Adans, were placed outside the vehicle while the
i nvestigation was continuing. O ficer Price, who brought the
dog to the scene, detected the odor of marijuana on the person
of Eric Adans. Utimtely, Eric Adans all owed a search and
Oficer Price retrieved a small package of marijuana from M.
Adans shirt pocket. M. Adans was arrested for "possession of
marij uana under 20 granms."” The officer found no marijuana or
drugs inside the vehicle although the dog strongly alerted on
the driver's seat where the Petitioner had been sitting. There
was the odor of marijuana along with signs of blunt cigar usage.
Blunt cigars are typically used, hollowed out and packed wth
marijuana to snoke marijuana, w thout revealing its presence and
use.

3. In any event, the Petitioner was not arrested for
possession or use of marijuana, none was found on his person,
and he was given a traffic citation and released. The friend or
famly menber who was his passenger was arrested for possession
of marijuana. The evidence is unrefuted that the Petitioner was
driving the vehicle with a passenger, know ng that that
passenger possessed and was using marijuana in his presence.

4. The Petitioner's enployer, specifically Warden Ardro
Johnson, was nade aware of the Escanbia County Sheriff's Ofice

of fense report that detailed the above facts and circunstances



concerning the Petitioner's arrest and the arrest of his
conmpani on on the night in question. Wile the Petitioner
renonstrated that he only was charged with running a stop sign
and had not been using drugs and that he | ater passed a drug-
related urinalysis, that position msses the point that his
term nati on was not because of drug use. Rather, the Petitioner
was di sm ssed by Warden Johnson from his position as a
probationary enpl oyee pursuant to Rul e 60K-4.003(4), Florida
Adm ni strative Code, because his enpl oyer believes that he

comm tted conduct unbeconming a correctional officer.

5. The true reason the Petitioner was term nated was
because, as delineated by Warden Johnson in his letter to the
Petitioner of March 23, 1999 (in evidence as Petitioner's
Exhibit 1), the Petitioner made a personal choice to overl ook,
ignore, or fail to report a crimnal violation occurring in his
i mredi at e presence. Warden Johnson thus explained that this
| eaves a cl ear question as to whether the Petitioner had, or
would in the future, performhis correctional officer duties in
t he same manner by ignoring, overlooking or failing to report
infractions. Because of this and because he was a probationary
enpl oyee and thus had not yet established his full job
qualifications, the Petitioner was term nated. There is no
evi dence that he was term nated based upon any consi derations of

his race. There is also no evidence that he was replaced in his



position. Moreover, there is no evidence that if he was

repl aced he was replaced by a new enpl oyee who is not a nenber
of the Petitioner's protected class. The evidence that the
Petitioner was in the car at approximately 1:00 a.m, on the
nmorning in question with a passenger who was possessed of and
using marijuana is unrefuted and is accepted as credible.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes
(2001).

7. 1t is an unlawful enploynment practice to discharge an
enpl oyee on the basis of his race. Section 760.10, Florida
Statutes. In this regard, Florida |law is guided by federal |aw
under Title VII in construing the provisions of the State's
civil rights | aws, because Chapter 760, Florida Statutes, was

patterned on the federal nodel. See Brand v. Florida Power

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); and Florida

Departnent of Conmunity Affairs v. Bryant, 586 So. 2d 1205 (1st

DCA 1991).
8. In enploynent discrimnation cases a court reviews
all egations of discrimnation in accordance with the burden

shifting standard of MDonal d Dougl as Corporation v. Geen, 411




U S 792 (1973); Texas Departnent of Community Affairs v.

Burdi ne, 450 U.S. 248 (1981); and rel ated cases.

9. Pursuant to the MDonal d Dougl as case, a plaintiff or

petitioner bears the initial burden of establishing a prina
facie case of racially discrimnatory conduct. |If this is done,
the defendant, in this case the Respondent, nust articul ate sone
|l egitimate, non-discrimnatory reason for the adverse enpl oynent
action taken. |If the Respondent carries this burden to go
forward with evidence of sonme non-discrimnatory reason, then
the Petitioner nust show that the proffered reason was nerely a
pretext for the Respondent's actions which were truly
discrimnatory. 1In this regard, the Petitioner nust produce
sufficient evidence to support an inference that the Respondent
enpl oyer based its decision on discrimnatory criteria. The
ultimate burden of persuasion to convince a trier of fact that
there was intentional discrimnation remains with the

Petitioner, however. See MDonal d Dougl as, supra, at 802- 804,

Burdi ne, supra, at 253. See al so Jones v. Bessener Carraway

Medi cal Center, 137 F.3d 1306, 1310 (11th Gr. 1998).

10. In order to establish a prinma facie case of

di scrim nation based upon race, the Petitioner nmust prove by a
pr eponder ance of evidence that he (1) belongs to a racial
mnority; (2) was subjected to an adverse enpl oynent action

(3) that he was qualified to performthe job he held; and (4)



that his enployer treated simlarly situated enpl oyees of other
races nore favorably in his enploynent decisions concerning

di sci pline or that upon the Petitioner's term nation he was
repl aced by an enpl oyee of another race.

11. The Petitioner herein has not established a prim
faci e case. He has shown that he belongs to a racial mnority
and that he was subjected to an adverse enpl oynent action, his
term nation. He has not denonstrated, however, that simlarly
situated enpl oyees of other races were treated differently and
nore favorably under simlar factual circunstances surroundi ng
the event of his termnation. He also did not show that upon
his termi nation he was repl aced by anot her enpl oyee of a non-
protected status or different race. Moreover, the record
denmonstrates that he was not qualified for his job.

Correctional officers, |ike other Iaw enforcenent officers, are
held to a higher standard of conduct because of their positions
serving the public trust, nuch as school teachers and ot her

pr of essi onal enpl oyees occupying a position of public trust are
held, in terns of the conduct and ethical standards they nust
adhere to, when conpared to other enpl oyees not occupying
positions of public trust. Consequently, for a | aw enforcenent
officer to allow, condone, ignore, or fail to report a clear
crimnal violation occurring in his imrediate presence, in his

vehicle, is a clear violation of the public trust and the higher



et hi cal standard i nposed upon | aw enforcenment officers including
correctional officers. This factual circunstance shows that he
is not qualified to be a correctional officer. Mreover, he is
not qualified as well because he was still on probationary
status and under the Departnent's rules, codified in

Chapt er 60K-4, Florida Adm nistrative Code, he cannot be deened
to be a qualified correctional officer until he has conpl eted
hi s probationary status and has been accepted as a full -fl edged,
career service correctional enployee. Accordingly, for these

reasons the Petitioner has not proven a prina facie case and

therefore his claimnust fail for this reason.

12. Assumi ng arguendo that he had established a prim
facie case, the Respondent Departnent articulated a |egitinmate,
non-di scrimnatory reason for the term nation action. The
evi dence showed that indeed the Petitioner had engaged in
conduct which is not becom ng a | aw enforcenent officer,
including a correctional officer by his condoning, ignoring, and
failing to report the crimnal activity referenced in the above
Findings of Fact. He allowed it to occur in his presence and
did nothing about it. It is within the Departnent's province
and discretion, particularly with a probationary enpl oyee, to
deem such conduct as conduct unbecom ng a correctional officer,
which justifies dism ssal under the above-cited rules. |In fact,

under the provisions of Rule 60K-4.003, Florida Adm nistrative



Code, in the case of a probationary status enployee, his

term nation can be wi thout cause. Here in fact, the
preponder ant evi dence proves that the Departnent had good cause
justifying the Petitioner's termnation, given the above-

descri bed facts.

13. The Petitioner adduced no evidence sufficient to
establish that the enployer's purported non-discrimnatory
reason for the term nation was pretextual and in fact was done
for discrimnatory reasons. The fact that an enpl oyee di sagrees
wi th an enpl oyer's judgnent or eval uation of him does not prove

pretext. Wbb v. R & B Holdi ng Conpany, 992 F. Supp 1382 (SD

Fla. 1998). |Indeed a Petitioner's subjective opinion that the
Respondent / Enpl oyer's action was di scrimnatory, w thout
supporting evidence is insufficient to establish pretext or

create an inference of discrimnation. See St. Hlaire v. Pep

Boys, 73 F.Supp 2nd 1366 (SD Fla. 1999). There is absolutely no
evidence to show that any ill will or racial aninus toward the
Petitioner was harbored by the enployer, especially in the
person of Warden Johnson, nor that any ot her enpl oyees of
different races were given nore favorable treatnent than the
Petitioner. Therefore, there is no evidence to show that the
proffered reason for the term nation, established by the
Respondent's evidence, was nerely a pretext for a discrimnatory

term nati on.
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14. In sumary, the ultimte question in such an
enpl oyment di scrim nation case concerns whether the conpl ai ni ng
party has carried his ultimte burden of persuasion that he is a
victimof intentional discrimnation. M. Foster produced no
evidence or testinony to establish that intentiona
di scrim nation occurred. The Petitioner has not established a

prima facie case, in terns of show ng that he was treated in a

di sparate way or for any of the other reasons delineated above.
Mor eover, he has not advanced any persuasi ve evidence that the
Respondent's articul ated reason for the job term nation was a
pretext for discrimnation. |In fact, no persuasive evidence has
been presented to show that there was any intentional or

i nvidious discrimnation on the part of the Respondent and the
Petition nust therefore fail

RECOMVIVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
denmeanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOVMENDED that a final order be entered by the Florida
Conmi ssi on on Hurman Rel ations di sm ssing the subject Petition in

its entirety.
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DONE AND ENTERED t his 2nd day of August, 2002, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with Cerk of the

Di vision of Adm nistrative Hearings
this 2nd day of August, 2002.

COPI ES FURNI SHED,

Mark J. Henderson

Departnent of Corrections

2601 Bl ai rst one Road

Tal | ahassee, Florida 32399-2500

Perry A. Foster
1882 Gary Circle
Pensacol a, Florida 32505

Deni se Crawford, Agency Clerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

12



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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